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Preface

In a perfect world, the owner never changes his mind, the engineer never alters his
drawings, the contractor never malperforms, the resident engineer’s decisions are perfect,
and Mother Nature behaves herself. That perfect world does not exist.

In the real world, with geometric precision, the forces of owner, engineer, contractor,
and Mother Nature combine to make change. The owner changes his mind. The
engineer changes his drawings. The contractor fails to manage his job. Mother Nature
then changes what the others have missed.

The high frequency of contract disputes must be recognized, and all reasonable measures
undertaken by each party involved in today’s engineering and construction projects.
Technical complexities, the increasingly contentious nature of the contract environment,
tight competitive bids, and owners with tough-minded and sometimes inequitable
contractual attitudes have caused the final act of many construction projects to occur in
an arbitration hearing or in the courtroom. Legal and expert costs for preparing and
defending claims have exacerbated an already high-risk business environment for all
construction contracting parties.

Although a construction project should be a mutually beneficial endeavor, adversarial
relationships that can culminate in disputes are common. Owners and contractors are
acutely aware of the significant monetary, labor, and equipment resources that they must
commit to a construction project and the adverse effect any increase in these resource
commitments would have on their bottom lines. Contractors and owners must be aware
of and educated about claims and dispute resolution to protect their significant resource
investment.

The possibility of being blindsided by a large claim has caused owners to question basic
construction contract terms and conditions and the way they contract for design and
build. Owners create exculpatory contract clauses to protect against the reoccurrence of
such claims. When their workload is down, contractors take risks by accepting tough
contract terms and conditions.

Owners expect more from their engineers, whether in-house or outside design
professionals, but insist on lower costs and time to produce “issued for construction”
documents. The engineering profession is continuously examining the quality of its
product to determine if errors and omissions are increasing because of regression in
professionalism or skill, or because of inadequate budgets and time for design work. If
errors and omissions are increasing, how can they be better controlled? If they are not
increasing, how can they be further reduced?
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Professionals who prepare contracts and specifications are subjecting their work to
continuous revisions to see if simplifications, exculpatory language, or new concepts are
needed. Many defensive contract clauses such as “no damage for delay” and the usual
subsurface exculpatory requirements to examine the site and not rely on borings have
often failed as a result of improper contract administration or inadequate site
investigations by the owner. Specifications are too often a “cut and paste” exercise that
does not meet the varying needs of the project. Numerous claims could be avoided by
knowledgeable and careful specification writing incorporating knowledge about
construction law and claims.

Large value claims, when asserted successfully, may destroy the viability of a project or
make construction more difficult by adding to the disenchantment between the owner
and contractor. If a sizable claim is found to be valid, an owner faces serious problems.
New financing may be required, later occupancy may be necessary, income from
operation of the facility or rent from commercial property may be delayed or lost, and
staffs may have to be funded longer than planned to administer the project.

The first five chapters of this book focus on the general topic, “Why Construction Claims
Occur.” Chapter 1 discusses the characteristics of a highly impacted project, the effect
of claims on project costs, and the court’s view of contract interpretation as it relates to
the bases for contractor recovery for claims. Chapter 2 describes situations that cause
costly claims. Chapter 3 describes why construction disputes occur and how to promote
early an amicable settlement. Chapter 4 presents an assessment of problems associated
with poor project management performance. Chapter 5 identifies typical problems
leading to delays, cost overruns, and claims on process plant and offshore oil and gas
projects.

The next eleven chapters of this book focus on the second general topic, “How to
Prevent Construction Claims.” Chapter 6 identifies claims mitigation steps that can be
performed eatly in the project life cycle. Chapter 7 sets forth the concept of “Defining
Project Requirements” to avoid project failure. Chapter 8 provides a detailed project
checklist of questions that a senior-level project review team should use to ensure that
all issues regarding the status of the project are covered during project reviews. Chapter 9
covers the essentials of performing a site investigation and provides detailed lists of
information that need to be collected by the contractor to prepare its bid estimate.
Chapter 10 covers the claims mitigation steps that should occur during construction by
the owner’s and contractor’s project management teams. Chapter 11 describes the
essential elements of cost control that need to be understood by the project manager.
Change order management is discussed in Chapter 12. The keys to successtul major
project execution are set forth in Chapter 13 including the identification of life cycle
stages of the project. Chapter 14 discusses project team motivators and demotivators
that factor into determining the success of a project. Chapter 15 identifies how claims
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can be mitigated if the owner coordinates and cooperates on multi-prime construction
projects. Commercial awareness training for EPC projects is discussed in Chapter 16.

The last three chapters present a summary of the previous discussions. A comprehensive
list of risks that should be evaluated by the contractor as part of its due diligence before
deciding to pursue a potential project is provided in Chapter 17. Chapter 18 presents a
list of recommendations for owners and contractors for avoiding disputes. And finally,
Chapter 19 presents a comprehensive checklist of the types of construction claims that
arise during EPC projects, the documentation that is needed to support these types of
claims, and the analyses that are typically performed to support claims related to schedule
delay, quantities, man-hours, and costs.

Richard J. Long, P.E., P.Eng.
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